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Request from the Press

Dear Dr FOI

When is a request from the Press not an FoI request?

I have recently acknowledged a written press enquiry for information from a national sunday newspaper, with a standard Freedom of Information letter (based on the template from the DCA website).   The request had been received by our press officer, who then forwarded it to me for actioning.   Upon sending the acknowledgement, I was immediately contacted by the reporter who was less than happy that we were dealing with the request under FoI.   

He stated that he had not requested the information under FoI, so it wasn't an FoI request!   I replied to the contrary, that as the information requested, was about the Public Authority and its current financial situation, that indeed it was an FoI request.   In addition, as the other 30 organisations he had requested the information from hadn't quoted FoI, we had interpreted FoI incorrectly. 

The main issue here was one of deadlines.   The newspaper wanted a reply within 12 hours, and of course, I had stated in my standard acknowledgment letter that we would reply within a maximum of 20 working days.  

Whilst we would reply promptly, as with any other request for information, it does seem from the reporters comments that we were the only organisation who had dealt with this request under FoI. 

Of course the press have deadlines for stories, but why shouldn't press enquiries be processed under the FoI banner?   Interestingly, the reporter did concede that he would apply for information under FoI, if a story didn't have such an urgent deadline, or a large amount of information was required?? 

I think this is an important area for debate, and would be interested to know your views and those from other Public Authorities.

Reply:

Dear Colleague

Most organisations are continuing to deal with written requests from the media as requiring an urgent response if requested. Although technically such requests (if about information not in the public domain already) are freedom of information requests, most authorities know that members of the media work to short deadlines, and they recognise the benefits of trying to assist the media. Most of these sorts of requests need an urgent response as the newspaper or TV programme will be asking for comment or information for a news item within the next few hours or days.

Some journalists are asking for information as FOIA requests. Often these are for stories which they are developing over a period of time, so they are happy to ask for them under FOI and expect them within the 20 working day framework. 
To indentify what is the best approach for the public authority to take it is helpful to have a discussion with the journalist and to find out what their expectations are. 

What are the views of others?

Audit Data

Dear Dr FOI

A clinical colleague of mine recently wrote to several NHS Trusts to try and obtain audit data for a study on violence and cohesion in psychiatric inpatients units. The Trusts were not very forthcoming with information particularly arguing that if more than one audit is used it would constitute research and would need ethical approval. 

Surely if a member of the general public asked a NHS Trust for what is purely anonymised data and which could not be matched in any way to identify individuals then it would be difficult to apply an exemption to the request? In addition of course the individual does not have to explain why he wants the data and the authority receiving the request is not allowed to ask why the data is being requested.

Your view would be greatly appreciated.

Reply:

Dear Colleague

In general terms an applicant does not have to state what he/she requires the information for; only to ask whether the trust has the information and if he/she can see it. The public authority cannot  ask the applicant what the information is to be used for.  it would d be interesting to know which exemption(s) the Trusts applied here.

A number of Trusts have already received such requests and have replied to them.  For example, the request for the mortality rates of cardiothoracic surgeons was sent to a number of organisations and responses to the request have made the news: http://news.bbc.co.uk/1/hi/health/4264435.stm;  http://news.independent.co.uk/uk/health_medical/story.jsp?story=610890 ; http://www.telegraph.co.uk/news/main.jhtml?xml=/news/2005/02/15/nhart15.xml&sSheet=/news/2005/02/15/ixnewstop.html ; and http://www.timesonline.co.uk/article/0,,1058-1485926,00.html 
Clearly, whatever information is held needs to be reviewed to establish whether exemptions/exceptions apply.  Your colleague may benefit from asking the Trusts to review their decision, if still not satisfied with the response, the next step could be a complaint to the Information Commissioner.

Charging for Staff Time

Dear Dr FOI

Should we charge for staff time whilst an applicant looks through the files?

We recently received a request for access to all recorded information over the past twenty years for a series of very complex planning applications on one property. The cost of photocopying and supplying all the information would be well in excess of £1000 so we have invited the enquirer in to look through the information, (which will probably take several days) and will then make the photocopies they require. However, because these are original documents necessary for our statutory purposes, we will need to have a member of staff with the enquirer at all times for security purposes.

I believe that we are justified in charging for staff time taken up in 'policing' this visit and that it comes under the Fees Regulations Section 6 (2)(b) - communicating the information to the enquirer - as the alternative would be a very expensive set of complete photocopies or even a refusal under the excess time rules. I would be interested in a legal guide on this however.

Reply:

Dear Colleague

Thank you for asking about whether you can charge for staff time in this situation. The guidance on this is in the “Guidance on the Application of the Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations” on the Department for Constitutional Affairs web site: 

http://www.foi.gov.uk/feesguide.htm 
In the guidance, see 3.4.4 (Page 6) and see also End Note 8 on page 16. The latter says (referring to inspection of records by applicants):

“In the majority of cases, this could be done at no or minimal cost to the authority - it should usually be possible to set aside space for the applicant to inspect the records with minimal disruption to the work of other staff. In such cases, no charge should be made. However, a small number of public authorities working in sensitive areas might need to have a member of staff sit with the applicant at all times, with the staff member away from their usual workstation and unable to carry out their usual work. This could therefore prove expensive for the authority. In these limited circumstances, authorities should inform the applicant of the likely cost and offer the information in an alternative format. If the applicant still wants to inspect the records, the authority could charge for its staff time at a rate of £25 per hour”. 

Hence you can charge for this, but you will need to weigh up whether what you are describing amounts to the “limited circumstances” mentioned above.

Closed Board Meetings

Dear Dr FOI

Where do we stand with directors who believe that everything that they discuss at a closed board meeting is not disclosable when asked for?

Reply:

Dear Colleague

If an applicant requests the minutes of a closed board meeting, then as with any other information held by a public authority, a decision will need to be made about whether the exemptions/exceptions apply to all of it, some of it or none of it. It is likely that much of the information will be exempt; however, some may be disclosable.

Next Postbag Includes:
· Personal Files 

· Applying the Public Interest Test 

· Using Section 36 
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